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§4.480

to court action, a BLM grazing deci-
sion is not final agency action subject
to judicial review under 5 U.S.C. 704 un-
less—

(1) A petition for a stay of the BLM
decision has been timely filed and the
BLM decision has been made effective
under §4.472(e), or

(2) The BLM decision has been made
effective under paragraphs (b) or (c) of
this section or other applicable regula-
tion, and a stay has not been granted.

(f) Exhaustion of administrative rem-
edies is not required if a stay would not
render the challenged portion of the
BLM decision inoperative under sub-
part 4160 of this title.

[68 FR 68771, Dec. 10, 2003]

§4.480 Conditions of decision action.

(a) Record as basis of decision; defini-
tion of record. No decision shall be ren-
dered except on consideration of the
whole record or such portions thereof
as may be cited by any party or by the
State Director and as supported by and
in accordance with the reliable, pro-
bative, and substantial evidence. The
transcript of testimony and exhibits,
together with all papers and requests
filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion.

(b) Effect of substantial compliance. No
adjudication of grazing preference will
be set aside on appeal, if it appears
that it is reasonable and that it rep-
resents a substantial compliance with
the provisions of part 4100 of this title.

[44 FR 41790, July 18, 1979. Redesignated at 68
FR 68770, Dec. 10, 2003]

Subpart F—Implementation of the
Equal Access to Justice Act in
Agency Proceedings

AUTHORITY: 5 U.S.C. 504(c)(1).

SOURCE: 71 FR 6366, Feb. 8, 2006, unless oth-
erwise noted.

GENERAL PROVISIONS

§4.601 What is the purpose of this sub-
part?

(a) The Equal Access to Justice Act
provides for the award of attorney fees
and other expenses to eligible individ-
uals and entities who are parties to

43 CFR Subtitle A (10-1-07 Edition)

certain administrative proceedings
(called ‘‘adversary adjudications’) be-
fore the Department of the Interior.
Under the Act, an eligible party may
receive an award when it prevails over
the Department or other agency, un-
less the position of the Department or
other agency was substantially justi-
fied or special circumstances make an
award unjust. The regulations in this
subpart describe the parties eligible for
awards and the proceedings that are
covered. They also explain how to
apply for awards, and the procedures
and standards that the Office of Hear-
ings and Appeals will use in ruling on
those applications.

(b) The regulations in this subpart
apply to any application for an award
of attorney fees and other expenses
that is:

(1) Pending on February 8, 2006; or

(2) Filed on or after February 8, 2006.

§4.602 What definitions apply to this
subpart?

As used in this subpart:

Act means section 203(a)(l) of the
Equal Access to Justice Act, Public
Law 96-481, 5 U.S.C. 504, as amended.

Adjudicative officer means the decid-
ing official(s) who presided at the ad-
versary adjudication, or any successor
official(s) assigned to decide the appli-
cation.

Adversary adjudication means any of
the following:

(1) An adjudication under 5 U.S.C. 554
in which the position of the Depart-
ment or other agency is presented by
an attorney or other representative
who enters an appearance and partici-
pates in the proceeding;

(2) An appeal of a decision of a con-
tracting officer made pursuant to sec-
tion 6 of the Contract Disputes Act of
1978 (41 U.S.C. 605) before the Interior
Board of Contract Appeals pursuant to
section 8 of that Act (41 U.S.C. 607);

(3) Any hearing conducted under sec-
tion 6103(a) of the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et
seq.); or

(4) Any hearing or appeal involving
the Religious Freedom Restoration Act
of 1993 (42 U.S.C. 2000bb et seq.).

Affiliate means:

(1) Any individual, corporation, or
other entity that directly or indirectly
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